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Although the 2016 Presidential election was based largely on the economy, housing
policy was basically absent from the rhetoric. 1 However, President-elect Donald Trump
discussed housing policy in a speech before the National Association of Home Builders
(NAHB) in August.
“The housing and homebuilding business is the biggest business in the U.S.,” he told the
NAHB. Trump, whose career has been in real estate—largely as an investor in hotel and
multifamily housing development2—added: “What’s happening with regulations is
horrible. You’re being driven wild with regulations.” 3
Reducing barriers to mortgage credit
Trump decried the decline in the U.S. homeownership rate, which recently dropped to a
51-year low. “That’s the American Dream right there folks,” he said. “It’s homeownership.” He called the decline “a pretty sad thing.”
Trump criticized the lack of mortgage credit available to many Americans, and the
negative impact of the current regulatory environment on mortgage lending. “It’s
impossible for people to go get mortgages,” Trump said. “Unless you have a lot of
money in the bank, you can’t borrow. It’s impossible with Dodd-Frank. I know people
that can’t get houses.”4 Thus, Trump suggested that part of his strategy to “Make
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America Great Again” would be to boost the homeownership rate through demand-side
policies, such as financial deregulation.5
Reducing barriers to housing development and construction
“There’s no industry, other than probably the energy industry that is more
overregulated than the housing industry,” Trump told the NAHB. “Twenty-five percent
of costs to build a house are regulations. I think we should get that down to 2%.” 6
The 25 percent figure he cited was based on a May 2016 NAHB report that concluded
that “regulations imposed by government at all levels account for 24.3% of the final
price of a new single-family home built for sale.”7 Those costs are NAHB’s estimates of
average fees and other regulatory requirements nationwide on home builders during:




land development (such as the costs of seeking zoning/subdivision approval, of
complying with changes in development standards, and of land the developer
feels constrained to give away to the local government (“dedicate”) for public
uses (roads, parks, etc.) in order to facilitate development approval; and
construction (such as permit, hook-up, impact fees, and changes in building and
housing codes and standards over the past 10 years).

Trump did not explain how to reduce regulatory costs to 2%, and there are serious
obstacles to doing so. For example:




As Stan Humphries—chief analytics officer and chief economist at Zillow Group
(a major, online real estate database company)—puts it, “there [is] some
housing regulation that’s desirable,” such as regulations concerning clean water,
energy efficiency and fire prevention;8 and
Most regulatory costs of housing development and construction are imposed by
state and local governments, which the federal government cannot nullify,
generally speaking.

However, we discuss below a way that the federal government could rein in effectively
on state and local regulatory barriers to housing development. Removing such barriers
is EHI’s mission, and EHI is the only national nonprofit organization focused primarily on
their removal.
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The “zoning tax”—state and local regulatory barriers to housing development
State and local regulations are among the principal culprits behind the
nation’s persistent affordability problems. By limiting the land available
for and density of new development, as well as imposing impact fees and
subdivision requirements that raise production costs, state and local
governments make it difficult to build affordable housing.9
Perhaps the biggest single regulatory culprit is exclusionary zoning, which tends to
exclude persons of low or moderate income from the zoned jurisdiction.”10 Examples
are regulations requiring unnecessarily large lot sizes, house sizes, and building
setbacks; and regulations prohibiting, or placing undue restrictions on, accessory (“inlaw”) apartments and multifamily housing, including rental apartments and attached
condominiums.
Federal commissions created by both Democratic and Republican Presidents, and by the
U.S. Congress, have found that exclusionary zoning adds a steep price to housing and is a
major barrier to production of housing affordable to low- and moderate-income
Americans.11 Exclusionary zoning contributes substantially to housing insecurity among
those people, as well as poverty, homelessness, instability in housing markets, and
suburban sprawl (including unnecessary road building and air pollution in the rural
countryside, longer commutes, and increased traffic congestion).
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National Commission on Urban Problems (“Douglas Commission”) (1969), appointed by
President Lyndon Johnson (Democrat);
Advisory Commission on Regulatory Barriers to Affordable Housing (1991), appointed by
President George H. W. Bush (Republican);
Millennial Housing Commission (2002), appointed by the U. S. Congress.

The Obama Administration joined the consensus. Its White House Housing Development Toolkit
focuses on the devastating problems caused by regulatory barriers and ways to remove them.
For more, click on EHI’s summary: 2016 WHITE HOUSE TOOLKIT. The full White House document
is posted at:
https://www.whitehouse.gov/sites/whitehouse.gov/files/images/Housing_Development_Toolki
t%20f.2.pdf.
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The NAHB report states that on average, nationwide, raw land accounts for 10.6% of the
final price of a new single-family home built for sale; that regulations imposed by
government at all levels account for 24.3% of that price; and that construction
(“structure”) costs account for 56% of that price.12 In some major American
metropolitan areas, however, land and regulatory costs account for a much higher
percentage of the total price of a basic, single-family home for sale.
For example, a recent study by the McKinsey Global Institute of housing affordability
challenges around the world found that land costs accounted for 78 percent of total
housing unit costs in San Francisco, and 49 percent in New York City. 13 Those were the
highest land costs of any major metropolitan areas in the world, as a share of total
housing costs.
Eminent housing economists have found that regulation—especially restrictive zoning
regarding the types and amounts of housing in urban areas—drives high land costs, and
other non-structure costs, in those areas. 14 The overall burden of regulatory restrictions
has been termed the “zoning tax.”15 For example, one rigorous study found that:


Up to 1970, structure cost appears to have represented almost all of the cost of
housing, even in the most expensive metropolitan areas.
 Between 1970 and 2000, the average purchase price nationwide for a basic,
single-family house rose 72%, while construction costs actually fell 3%.
 In 15 of the 26 major metropolitan markets examined, regulation accounted for
over 90% of the housing price in excess of construction costs, by the late
1990’s.16
Although the disconnect between structure costs and housing prices due to the “zoning
tax” first appeared in major markets on the East and West Coasts, that phenomenon has
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spread to many interior markets. 17 Minimizing the non-construction costs of housing in
American metros means removing undue zoning restrictions on housing supply.
Interstate effects of state and local regulatory barriers
According to a highly influential, recent study, regulatory restrictions on housing growth
have interfered increasingly with American economic growth, at least since 1980. By
raising the cost of housing dramatically in many of the nation’s most productive
metropolitan areas, those restrictions have prevented many Americans moving from
poorer states to wealthier states for better jobs and pay, and higher productivity.18
Numerous other recent economic findings support the results of that study. For more,
click on EHI’s report: INTERSTATE EFFECTS OF RBHAs (2014).
What can the federal government do about state and local
regulatory barriers to housing development?
Federal statutes, executive and judicial actions have helped limit certain state and local
regulatory barriers to housing development at times. 19 However, federal actions
17
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Among the latest, potentially helpful federal actions regarding those barriers are: (1) a recent
U.S. Supreme Court decision prohibiting them where they have a “disparate impact” on
members of minority groups; and (2) a new Fair Housing rule issued by the U.S. Department of
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The Supreme Court decision, issued last year, held that such barriers, and other exclusionary
housing practices, generally violate the federal Fair Housing Act (42 U.S.C. § 3601 et seq.),
where they have a disproportionate effect on minority groups members, compared to the
general population,. Texas Dept. of Housing and Community Affairs v. Inclusive Communities
Project (ICP), 135 S. Ct. 2507 (June 25, 2015). Housing practices that have a justifiable purpose
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Fed. Reg. 42,272, 42,352 (July 16, 2015). HUD has no authority to prohibit such barriers directly,
however.
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certainly have not gotten those barriers under control. The barriers have been
increasing over time. What else can the federal government do to get them under
control?
The well-documented, interstate effects of those barriers provide the basis for a new
and more effective federal remedy. Congress can prohibit state and local regulations
that have harmful economic effects in other states, under the Commerce Clause of the
U.S. Constitution.20 Congress also can prohibit state and local regulations that effectively
prevent Americans from moving from one state to another in search of better economic
opportunities.21
So, the federal government could enact a statute that prohibits exclusionary zoning, and
other unjustified regulatory barriers to housing development, by government at any
level, to the extent that those barriers affect interstate commerce. In fact, Congress
already has prohibited exclusionary land use regulations by state and local governments
that affect interstate commerce, where they substantially and unnecessarily burden
religious exercise. Religious Land Use and Institutionalized Persons Act of 2000
(“RLUIPA”), 42 U.S.C. §§ 2000cc(1)(a).
The federal government can and should use its Commerce Clause power to combat
exclusionary state and local land use regulations that adversely affect interstate
commerce.
The stakes—freeing a major sector of the American economy
from overregulation by government at all levels
As mentioned, President-Elect Trump calls the housing and homebuilding sector the
biggest business in the United States. The housing sector’s collapse in 2007-09 drove the
Great Recession, and that sector has been quite slow to recover.
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For example, fixed residential development slipped from 6.1% of the nation’s Gross
Domestic Product (GDP) in 2006 to 2.2% in 2011.22 (That sector includes construction of
new single-family and multifamily structures, residential remodeling, production of
manufactured homes, and associated brokers’ fees.) The fixed residential development
sector had climbed back to only 3.4% of GDP by 2015.23
Consumer spending on housing services suffers when residential investment declines.
That sector of the economy contributes to GDP several times the amount that fixed
residential development does—in the form of rent and utilities paid by renters, owners'
imputed rents and utility payments, and other housing services.24
Employment in the construction industry also has been quite slow to recover from the
2007-09 recession. Construction employment fell from more than 7.6 million workers in
January 2006 to 5.4 million in January of 2011 (a 40% drop). Construction employment
improved to only 6.6 million jobs five years later. 25
Removing regulatory barriers to housing development would stimulate home building
and new jobs tremendously, in the biggest sector of the American economy. Also, as the
Administration causes jobs to return to the United States, there will be added need for
new housing.
Conclusions
Accelerating the American economy and job growth is high on the Trump Administration’s agenda, along with regulatory relief. The President-Elect has identified housing
and homebuilding as the biggest sector of the economy and one of the most
overregulated sectors. He specifically has criticized excessive regulatory costs on
housing development—including those that are due to state and local regulations.
Perhaps the biggest, single regulatory cost factor is exclusionary zoning, which adds a
steep, indirect price to housing and creates major barriers to production of housing
affordable to ordinary Americans. Recent studies show that exclusionary zoning and
22
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other unnecessary regulatory restrictions on housing growth have interfered seriously,
and increasingly, with American economic growth since at least 1980.
Because of those adverse effects on interstate commerce, the federal government could
prohibit unjustified state and local regulatory restrictions on housing growth, under the
Commerce Clause of the U.S. Constitution. We urge the Trump Administration to use its
full authority to combat the interstate effects of overly restrictive zoning, as well as
other state and local regulatory barriers to housing development, affordability, and
homeownership.

